ity also depends upon the strictness of the standards applied by the court for determining the fitness of the asserted class representative to seek relief on behalf of the class. 4 Subsections (a) and (b) of rule 23 posit the fundamental standards to be used in determining whether a claim can qualify for class action treatment. 5 However, these sections do not deal comprehensively with the criteria which an individual must satisfy in order to represent the class in court. 6 The absence of any such clear criteria has made it especially difficult to deal with the situation which arises when the only named representative in a class action, after asserting a justiciable claim on his own behalf, 7 loses that individual cause of action prior to a full determination on the merits of the claim presented on behalf of the class. 8 In this situation it is unclear whether the class aspect of the action should be allowed to continue, and if so, whether the unsuccessful individual party should be allowed to continue serving as the representative of the class interests. 9 Since the subject has been treated inconsistently and unsystematically by the courts, this Comment will attempt to clarify this aspect of federal class action practice.
In order to define the scope of the problem, this Comment will first describe the various ways in which the problem typically arises.
Through examining a number of recent decisions, it will be shown that a conflict presently exists among the courts which cannot be resolved or explained away merely on the basis of factual differences among the cases. Instead, the courts seem to have proceeded, to a significant degree, on an ad hoc basis, which has afforded them the discretion necessary for the dispensation of individual justice, but which has simultaneously resulted in inconsistent judicial treatment and has created the appearance of judicial overreaching. In order to clarify this aspect It should be noted, however, that the extensive 1966 amendments to rule 23 did substantially shift the rule's emphasis in this regard. See note 9 infra.
7. As to the importance of the class representative's initially asserting a justiciable personal claim, as well as a justiciable claim on behalf of the class, see notes 23-25 infra and accompanying text.
8. The problem usually arises when only one named plaintiff is involved. If other representative plaintiffs remain before the court, then, regardless of the dismissal of one of them, the ability of the remaining representatives to continue representing the class action is unimpaired. See Cypress v. Newport News Gen. & Nonsectarian Hosp. Ass'n, 375 F.2d 648 (4th Cir. 1967) . See also Arkansas Educ. Ass'n v. Board of Educ., 446 F.2d 763 (8th Cir. 1971) ; Jacobs v. Board of School Comm'rs, 349 F. Supp. 605 (S.D. Ind. 1972) .
9. It seems likely that the 1966 amendments to rule 23 significantly enhanced the probability of this issue arising as a real problem for the courts. Prior to 1966, rule 23 predicated the right to represent a class upon the conceptual character of the right sought to be enforced. See Advisory Committee's Note to Rule 23, supra note 2. Thus, a named plaintiff who himself had been determined to have no enforceable right in the action would be an unlikely candidate as a continuing representative of the class. By describing the occasions for maintaining class actions in terms such as the typicality of claims presented and the type of remedy sought, the current version of the rule has shifted its criteria towards the relationship which exists between the representative in the action and the class which he purports to represent. See generally Wright, supra note 2, at 177. Thus a named representative, who has lost on his personal claim and thereby no longer has a personal right to be enforced in the action, may nevertheless continue to be otherwise closely related to the class and may thereby be found an adequate representative to continue the action on behalf of the class. See note 59 infra and accompanying text. of the law, this Comment will suggest the use of an analytical approach which reduces this procedural problem to two distinct questions: (1) when can a class action be recognized as an aotion independent of a given representative's cause of action, and (2) upon which characteristics of the class representative is the adequate representation of a class action predicated? It will be demonstrated that these two inquiries are logically distinguishable and mutually independent. By considering the bases upon which these questions should be resolved in any given case, the Comment will then conclude by attempting to frame a consistent and well-founded procedure which sufficiently defines the legal rights of the class and its representative following the dismissal of the representative's individual claims.
BAsic ELEMENTS OF THE PROBLEM AND HOW IT ARiSES
In a normal two-party suit, the dismissal of one party terminates the proceeding. 10 However, when a party represents or purports to represent a class of aggrieved persons similarly situated, some courts have found that the class aspect of the litigation may proceed even following the termination of the individual representative's cause of action." In such cases the court, in effect, finds that the class may yet achieve what the individual representative could not. 12 A syllogistic analysis of this situation might cause one to conclude that such a court must have adopted a logically inconsistent position in per-10. FED. R. CIV. P. 12(b). 11. See cases cited note 69 infra. Rule 23 itself does not specify whether a class action may be dismissed by the court upon the ground that the representative's action has terminated, either because of mootness, separate adjudication, or other reason, prior to a final judgment concerning the class claims. The only requirement imposed upon the court concerning the dismissal of class actions appears in rule 23(e), which provides notice to the class of voluntary settlements of the action:
A class action shall not be dismissed or compromised without the approval of the court, and notice of the proposed dismissal or compromise shall be given to all members of the class in such manner as the court directs. FED.
R. Civ. P. 23(e).
See generally 3B MooRE 23.80 [3] . For discussion of the applicability of rule 23(e) to dismissals which do not prejudice the rights of the class, see notes 96, 97 infra and accompanying text.
12. It has been said that the individual may not achieve through the class what he himself cannot achieve alone. See Mintz v. Mathers Fund, Inc., 463 F.2d 495, 499 (7th Cir. 1972 ); Croskey St. Concerned Citizens v. Romney, 459 F.2d 109, 113 (3d Cit. 1972) (Aldisert, J., concurring). But this statement focuses on the rights of the named plaintiff rather than on the rights of the class. The primary question in the cases here under consideration is not what the named plaintiff can or cannot achieve alone, but instead what the class is entitled to achieve once the named plaintiff's individual claim has been terminated either through separate adjudication or through mootness. See text accompanying notes 108-10 infra. [Vol. 1974:573 mitting the class action to continue. If the named plaintiff is truly similarly situated with the class which he purports to represent, and if the named plaintiff has lost his individual cause of action, then it would seem either to be the case that the remaining members of the class have similarly unsuccessful claims or else the first premise, that they are similarly situated with the plaintiff, is false. Likewise, if one contends that the named plaintiff is not similarly situated with the class which he purports to represent, then it would seem inescapable that he has neither the right nor the ability under rule 23 to maintain an action on behalf of such a class.
Although this line of reasoning is based upon a justifiably felt necessity, which is implicit in the requirements of rule 23,'13 for requiring typicality of the claims and defenses of the representative and for insisting on the fair and adequate representation of the class, the result which it reaches cannot be specifically supported or required by the actual language of the rule. Rule 23 says nothing of a need for the named plaintiff to be "similarly situated," let alone "identically situated" with the rest of the class. 4 Rather, the rule only requires that there be questions of law or fact "common to" the class, 15 and that the named plaintiff's individual claim be "typical" of the claims or defenses of the class.'" The commonality requirement, however, does not require that all the questions of law and fact raised by the dispute be common; nor does it establish any quantitative or qualitative test of commonality. All that can be divined from the rule itself is -that the use of the plural "questions" suggests that more than one issue of law or fact must be common to members of the class. 7 Indeed, one commentator has concluded that the typicality provision of the rule is wholly superfluous.' 8 Neither does the prerequisite of typicality rise to a demand that the class representative's claim be coextensive' 9 or "typically successful" '2 with respect to those of the class. Fur-thermore, the rule does not require the named plaintiff himself to be "representative" of the class, but only that he be able to protect the interests of the absent class members fairly and adequately. 2 1 Thus it appears to be possible for the requirements, precisely as expressed in the language of the rule, to be fulfilled despite the lack of the named plaintiff's continued stake in the outcome of the litigation. This is not to say that any unaggrieved party may obtain a judicial forum merely by denominating his complaint a class action. It has recently been recognized that the problem of whether the class action should be allowed to continue and whether the individually unsuccessful named plaintiff should be allowed to continue to represent the class can only arise after the named plaintiff has asserted a justiciable personal claim against the defendant. 22 Failure on the part of the repmust be substantially identical to those of the absent class members, it is too demanding a standard." 7 WRiGHT & MiLLER § 1764, at 613. "Absolute identity is not required . . . ." Degnan, supra note 4, at 716 (discussing CAL. R. Civ. P. 23, which has been applied in the same manner as the federal rule).
A number of courts have taken a relatively permissive approach to rule 23(a) (3)'s requirement of typical claims or defenses and have permitted factual variations in the claims of the plaintiff class. See, e.g., Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 1968 20. For example, an employee alleging discrimination in the employment practices of his employer might well raise complaints that are typical of the class concerning allegations of lower pay, inferior working conditions, and longer promotion schedules for class members. But he still might be unable to recover on his individual claim because of the presence in his own employment record of excessive absences, frequent tardiness, poor production performance or other factors which would have provided valid grounds for dismissal in his particular case. See, e.g., Huff v. N.D. Cass Co., 485 F.2d 710 (5th Cir. 1973 Jan. 15, 1974) .
In O'Shea, the plaintiffs had brought a class action on behalf of the black citizens of Cairo, Illinois, alleging discriminatory and unconstitutional administration of criminal justice by city officials through the imposition of higher bonds, harsher sentences, and more expensive court fees upon black defendants in criminal cases. At the time the suit was filed, however, none of the named representatives was himself either serving an allegedly illegal sentence or on trial or awaiting trial before the state magistrate. Id. at 4140. Having found no case or controversy, the Court made no determination concerning the maintainability of the class aspect of the action. It was suggested, however, that it may have been unmaintainable on the grounds of unmanageability as well. Id. at 4141 n.3.
25. Id. at 4141. To create a case or controversy, the class advocate must do more than baldly assert a claim that such a controversy exists. See Watkins v. Chicago Housing Authority, 406 F.2d 1234 , 1236 -37 (7th Cir. 1969 Stephenson v. Stephenson, 249 F.2d 203, 208 (7th Cir. 1957) . However, exactly how much he must claim and prove is not clearly defined. In some instances the court will at least require proof that other class members exist who might be adversely affected by the alleged misconduct. See Bricker v. Crane, 468 F.2d 1228 , 1232 -33 (1st Cir. 1972 ). On other occasions the representative plaintiff has been required to allege and prove discrimination against at least one other member of the proposed class. Hadnott v. Laird, 463 F.2d 304 (D.C. Cir. 1972 ).
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quate on its face as stating a legally cognizable cause of action, is manifestly incapable of being proven. 26 Legal grounds for dismissal, on the other hand, may exist in several forms. One of the legal grounds for the termination of the class representative's individual cause of action subsequent to filing is mootness. Mootness may arise from an unforeseen change in the personal situation of the representative which causes him to lose his claim involuntarily, 27 or it may result from voluntary action on his part. 28 It may also result from a loss of standing to maintain his personal claim due to the defendant's acquiescence to the individual demands of the class representative. 29 Co., 471 F.2d 853 (4th Cir. 1973) .
27. See, e.g., Wymelenberg v. Syman, 54 F.R.D. 198 (E.D. Wis. 1972) . In Wymelenberg, the plaintiff brought a class action alleging that Wisconsin's divorce statute, which required a two-year period of in-state residency as a prerequisite to obtaining access to the state court, was unconstitutional. After filing the individual and class complaints but prior to the certification of the class, the plaintiff's wife died. The court held that the plaintiff's involuntary removal from the class of married persons subject to the statutory provision did not destroy the right of the other members of the class to have the action concluded on their behalf. The court did not reach the question of whether the plaintiff would adequately represent the class interests, since, due to the nature of the claim, no facts were in dispute, and it promptly held the statute unconstitutional. Supp. 623 (S.D.N.Y. 1970) . To allow the defendant to successfully moot a class action by self-initiated acquiescence with the named plaintiff's individual demands might encourage the defendant to avoid class litigation by picking off class representatives one at a time. This would contravene the basic policy of class action practice which is to avoid a multiplicity of suits. See Bledsoe, Mootness and Standing in Class Actions, 1 FLA. ST. U.L. Rav. 430 (1973) .
A defendant may, however, seek to moot a class action by complying generally with the asserted demands of the entire class. See, e.g., Gray v. Board of Trustees, 342 U.S. 517 (1952); Caplin v. Oak, 356 F. Supp. 1250 (S.D.N.Y. 1973 ; Lopez v. White Plains Housing Authority, 355 F. Supp. 1016 Supp. (S.D.N.Y. 1972 . If the court views such acquiescence as a disingenuous attempt by the defendant to forestall litigation without putting to rest the underlying controversy in the case, however, the court may permit the class action to proceed. See, e.g., McGuire v. Roebuck, 347 F. Supp. 1111 (E.D. Tex. 1972 legal grounds for dismissal of the representative's personal claim include its settlement by arbitration° or application of the doctrine of res judicata due to the claim's accelerated adjudication, either in the same forum 1 or in another court," prior to the adjudication of the pending class controversy. While these two categories of ways in which the class representative can lose his claim may serve as general reference points, the line between legal grounds for dismissal and the factual inadequacy of the representative's claim is not free from ambiguity. Factual findings must support legal determinations of mootness, standing, and res judicata; and legal rules are essential for estimating the factual adequacy of the representative's personal arguments. the named plaintiff filed a class action alleging that the Indiana system of administering unemployment insurance conflicted with section 303-(a)(1) of the Social Security Act. 3 5 The basis for this charge was that the state of Indiana had suspended the named plaintiff's unemployment benefits without a prior administrative hearing. After the plaintiff filed the action, she was granted such a hearing to determine whether her benefits had been wrongfully terminated. Nevertheless, 30. See Hutchings v. United States Indus., Inc., 428 F.2d 303 (5th Cir. 1970 ). 31. See, e.g., Smith v. Delta Air Lines, Inc., 486 F.2d 512 (5th Cir. 1973 Huff v. N.D. Cass Co., 485 F.2d 710 (5th Cir. 1973) ; Moss v. Lane Co., 471 F.2d 853 (4th Cir. 1973); Cox v. Babcock & Wilcox Co., 471 F.2d 13 (4th Cir. 1972) .
32. See, e.g., Spriggs v. Wilson, 467 F.2d 382 (D.C. Cir. 1972); Watkins v. Chicago Housing Authority, 406 F.2d 1234 (7th Cir. 1969 .
33. An interesting case from the Seventh Circuit presents the problem as it approaches this borderline situation. In Mintz v. Mathers Fund, Inc., 463 F.2d 495 (7th Cir. 1972) , the plaintiff in a stockholders' derivative action held 15 shares of the defendant corporation's stock. At trial it was discovered that the shareholder could not prove his ownership for the time periods relevant to the alleged offenses. Since ownership was the sole legal ground for the plaintiff's interest in the action, the class complaint was dismissed. prior to a final resolution of the administrative proceedings, the threejudge court below granted summary judgment to the plaintiff and her class.3 6 In a per curiam decision, the Supreme Court vacated the decision of the lower court and remanded the case for a determination of mootness a7 While this disposition of the case might seem to imply that the Supreme Court would allow a defendant to moot a class action by voluntarily acceding to the named plaintiff's individual demands, this issue was not directly before the court in the Burney case. Furthermore, the opinion is short and it provides little guidance for determining when an action may be mooted as to a class of unnamed persons who still are likely to remain aggrieved subsequent to the mootness of their representative's claim. Nor does it indicate any criteria that can be applied to the original representative of such a class which, if met, would permit that action to continue under his leadership.
When similar situations have been presented to other courts, the responses have been ad hoc and inconsistent. 8 Thus, a coherent analytical approach has yet to be developed for resolving these issues. As a result, there are no generally accepted guidelines on which decisions can be based. The remaining portion of this Comment, therefore, shall first look more closely at the lower court cases which have dealt with this issue and then shall conclude by proposing such a method of analysis.
CURRENT JUDICIAL TREATMENT
The solution to the problem concerning the continued legal status of the class action and -the class representative following the loss to the representative of his individual cause of action hinges on the answer to 36. Hiatt v. Indiana Employment Security Div., 347 F. Supp. 218 (N.D. Ind. 1971) . The defendants then appealed the decision directly to the Supreme Court under 28 U.S. C. § 1253 (1970) .
37. 409 U.S. at 542. As in O'Shea, there was a strong dissent by Justice Douglas, who argued that since the plaintiff had not received from the defendant the precise relief sought, and since dismissal would allow the defendant to create a "litigious merry-go-round," the court should have affirmed the summary judgment for the plaintiff and her class. Trustees, 474 F.2d 891 (3d Cir. 1973) . In both cases the named plaintiff's individual claim was subjected to a preliminary hearing on its merits and was found wanting before the trial court had consented to entertain certification of the class action; but where the Fifth Circuit found the resultant dismissal of the action to be in error, the Third Circuit sustained. Contradictory results on practically identical facts also were reached in Gatling v. Butler, 52 F.R.D. 389 (D. Conn. 1971) (allowing the class aspect of the litigation to continue), and Wojcik v. Noren, 349 F. Supp. 1286 (D. Conn. 1972 ) (disallowing the class action).
[Vol. 1974:573 one basic question: what relationship, if any, exists between the termination of the named representative's individual stake in the litigation and the capacity of the class to continue as a valid independent entity before the court? In most instances, opinion writers have adopted one of two views concerning the relationship between the dismissal of the representative's cause of action and the continued maintainability of the class action. 3 9 The first view asserts that the dismissal of the named plaintiff necessitates the complete termination of the class action. The second view rejects the validity of the first and holds that once the named plaintiff has properly pleaded a class action, the loss of his individual cause of action generally has no effect either on the continued maintainability of the class action or on the propriety of his continuing to serve as the representative of the class. Two distinct lines of cases corresponding to these views have developed among the federal courts.
First Approach: Stake in the Outcome as a Necessary Condition for Maintaining Class Action Status
The origin of this first line of cases arises out of dicta in two early decisions by the Eighth Circuit Court of Appeals and the United States Supreme Court. These cases suggested that a named plaintiff cannot maintain a class action unless he has a personal stake in its outcome. In the first of these cases, City of Kansas City v. Williams,"°t he Eighth Circuit, having found that the named plaintiffs had adequately proven personal injury, nevertheless commented:
It is of course necessary generally that a plaintiff be able to show injury to himself in order to entitle him to seek judicial relief. He cannot be a mere volunteer and ask judicial intervention simply "because someone else may be hurt," but he "must present facts sufficient to show that his individual need requires the remedy for which he asks." '41 In somewhat the same context, the Supreme Court stated in Bailey v. Patterson 42 that plaintiffs "cannot represent a class of whom they 39. Compare notes 44, 69 infra. 40. 205 F.2d 47 (8th Cir.), cert. denied, 346 U.S. 826 (1953). The actual holding of this case is that where class action treatment does not serve some useful purpose, for example in preventing a multiplicity of suits, the action will be denied class action status. Here the individual plaintiff won his individual law suit but failed to offer proof that other blacks had been denied access to public swimming facilities as he had been.
41. Id. at 51 (citations omitted). 42. 369 U.S. 31 (1962). This case held in part that a plaintiff may represent a class only with respect to those allegations which the plaintiff has personal standing to assert. The question is therefore left entirely open whether a plaintiff who loses
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are not a part. '43 These cases did not go so far as to adopt the view that if a named plaintiff loses his personal cause of action subsequent to filing a class action, the class action must be dismissed. But, perhaps due to a somewhat indiscriminate reliance on the language from these two frequently cited opinions, a number of courts appear subsequently to have adopted this even stronger position. class action became moot when the Authority cancelled the eviction his standing to sue after having had standing to file the action should be precluded from continuing his action as a class action.
43. Id. at 32-33. Despite the holding in Bailey, several cases have held that an association may be allowed to sue as a representative of its members in a class action so long as the association is active and consists of a closely related membership, and where it would actively pursue its members' interests. See, e.g., Arkansas Educ. Ass'n v. Board of Educ., 446 F.2d 763 (8th Cir. 1971); Smith v. Board of Educ., 365 F.2d 770 (8th Cir. 1966). These cases depart from the strict rule in Bailey in that the associations are not strictly members of the classes which they seek to represent.
44. Each of the following cases can be cited in support of the proposition that if a plaintiff loses his personal cause of action after filing a class action or if he is adjudged on evidentiary grounds not to be an aggrieved member of the class which he purports to represent, then that plaintiff cannot represent the class action, which therefore must be dismissed. See, e.g., Hall v. Beals, 396 U.S. 45 (1969) Circuit instructed the lower court to dismiss the action without prejudice, saying: "Since it is clear that a named plaintiff cannot bring a suit for a class of which he is not a part ... we remand the case to the district court with directions to dismiss without prejudice on grounds of inadequacy of representation ... . Several justifications have been offered for adherence to this strict procedure. First, the courts adhering to this approach are justifiably concerned that once a named plaintiff has lost his personal cause of action, the prerequisites of the related class action can no longer be sustained under rule 23. It has been argued that since the representative is no longer a member of the class, he lacks the representativeness required by rule 23(a)(4) to continue to maintain a suit on behalf of of the rest of the class. 51 Moreover, grave apprehensions have been ex-48. Id. at 1237. 49. 458 F.2d 497 (2d Cir. 1972). 50. Id. at 499. The Second Circuit instructed the trial court to retain the case on its docket for 30 days before finally dismissing it in order to allow another representative to come forth on behalf of the class. In light of the circumstances of this case, however, this fact does not materially distinguish the approach in Norman from the approach in Watkins or Spriggs. This is because there was little, if any, likelihood that another suitable representative would appear within the prescribed 30 day period. In the first place, it was not certain that there would exist another person within 30 days of the Second Circuit's ruling who could fit the description of a class membera prisoner appearing without counsel before the Connecticut State Board of Parole in a parole revocation hearing. Indeed, the Board of Parole could have prevented anyone from becoming a class member either by delaying such a hearing, by allowing counsel to such person without changing the Board's overall policy of not allowing counsel in parole revocation hearings, by refusing to institute proceedings to revoke the parolee's parole in the particular case, or by attempting to have the charges against the parolee which jeopardized his parole dropped. Moreover, even if another parolee became so situated that he would have been an adequate class representative, there is no indication that the court was to provide notice to such person of the pending class action. Finally, even if such a parolee was found and was notified of the pending action, it is not certain that he would consent to represent the class. Thus, because of the extreme unlikelihood of another class member appearing before the court within 30 days to represent the class, the action by the Second Circuit in Norman was tantamount to a dismissal of the class action solely because of the mootness of the individual plaintiff's claim.
51. For example, see the language in the Norman case, quoted in the text accompanying note 50 supra, where the Second Circuit explicitly based its dismissal of the class action "on grounds of inadequacy of representation." See also Heard v. Mueller
pressed that proceeding beyond the point of the representative's dismissal would leave no concrete adversity in -the case to sharpen the presentation of issues. 52 Therefore, it is argued, to allow such an action to continue would violate the case or controversy requirement of article II, section 2 of the Constitution, 5 3 and would engage the court in the unauthorized solicitation of actions 5 4 and the rendering of advisory opinions. 5 Nevertheless, these arguments are not completely persuasive. By viewing the dismissal of the named representative as leading directly to the dismissal of the class action, the courts have overlooked a number of important considerations. As has already been observed, the specific wording of rule 23(a)(4) only requires that the representative "fairly and adequately protect" the interests of the class. 50 It is not self-evident that a dismissed representative plaintiff cannot do this, especially when his own dismissal was involuntary or due to legal technicalities. 57 There may indeed 'be situations in which the named representative unquestionably would continue to represent the class interests adequately despite the termination of his personal claim. 8 For example, it is often the case, especially when a class action has been Co., 464 F.2d 190 (6th Cir. 1972 Minn. 1973) , where, in response to a suggestion by the dismissed named plaintiff that the court should retain jurisdiction over the class action and seek another representative on its behalf, the court held that to issue notice of a class action's pendency following the originally named plaintiff's refusal to prosecute the action would be "in a sense merely soliciting a client for plaintiff's counsel . Rav. 1033 Rav. (1968 . In a 23(b)(2) action, it may often be the case that the named plaintiff continues to feel a part of the aggrieved class and maintains a strong personal interest in its welfare so that even though his individual cause of action may be barred by some interceding event, defense, or ruling, he could still provide adequate representation for the class. Rnv. 539, 542-47 (1969) . A representative who possesses no monetary stake in the outcome of such a class action, where the primary motivation for proceeding is financial, would probably have less incentive to undergo the labor of providing adequate representation for the class than would a representative who has a pecuniary interest in the result.
60. It may often be the case that no other class members are readily identifiable to the court. See, e.g., Rivera v. Freeman, 469 F.2d 1159 (9th Cir. 1972 1972) . In other situations, other class members may be easily identified, but they may be reluctant to come forward for fear of reprisals by the defendant or those closely allied with him. This is sometimes the case in class actions brought by an employee against his employer, where, rightly or wrongly, the other employees may fear that if they were to step forward to represent the class they would lose their jobs. See Parham v. Southwestern Bell Tel. Co., 433 F.2d 421 (8th Cir. 1970) .
61. The sorts of cases in which such a disposition would be appropriate are discussed in notes 111-21 infra and accompanying text. In certain cases, Judge Friendly suggests that allowing the representative to continue to represent the class will even work to the convenience of the defendant. Vulcan Soc'y of N.Y. City Fire Dep't, Inc. v. Civil Serv. Comm'n, 490 F.2d 387, 400 (2d Cir. 1973).
62. Outright dismissal at a late stage is especially onerous when it abrogates the
The view that the dismissal of the representative plaintiff's individual cause of action necessitates the dismissal of the class action is especially untenable with respect to class actions which have proceeded beyond certification under rule 23 (c) (1).(1 When a class action has received certification, it obtains an independent legal existence before the court. 64 Once this has occurred, there is no reason to rights of those who had relied upon the adjudication of their personal claims in the class action and who might otherwise have pursued an action on their own behalf, but are now barred from doing so by the running of a statute of limitations. Cf. Philadelphia Elec. Co. v Supp. 669, 673 (W.D. Mo. 1970) . Moreover, dismissal of the class aspect of any case at a late stage in the litigation may, in effect, require the class to relitigate in a later proceeding issues which had already been fully litigated. This would result in an inefficient duplication of effort and would place an unnecessary burden upon already limited judicial resources, in addition to possibly placing severe strain on the financial resources of the class or its representatives. For these reasons, a heavy burden should rest upon the defendant to prove the impropriety of the class action when the named plaintiff is to be dismissed at a late stage in the proceedings.
Prior to the 23(c)(1) determination regarding maintainability, however, the burden of establishing the right to invoke class action status is clearly placed upon the plaintiffs. See Danner v. Phillips Petroleum Co., 447 F.2d 159, 164 (5th Cir. 1971 64. Since a class action is only presumed to exist for limited purposes on the basis of the pleadings prior to certification, see note 100 infra, the class action cannot be thought to exist before the court in a technical sense until that time. If certification is denied under rule 23(c) (1), no significance can be subsequently attached to the fact that the action was once denominated as a class action. Where certification is denied, the action is "stripped of its character as a class action." Advisory Committee's Note to Rule 23, supra note 2, at 104. 
1969).
That the class aspect of the litigation is separate from the personal action of the individual plaintiff is indicated by the fact that, at certification, the court makes a separate judicial determination that, in addition to the class representative, an aggrieved class exists before it which complies with the requirements of rule 23; without such a finding, the action cannot proceed as a class action. require the legal rights of the class to hinge on the success of the individual claim of the class representative. Concrete adversity may persist despite the loss to the representative of his own cause of action because the aggrieved class remains before 'the court due to the recognition of the class cause of action. An additional reason for not dismissing the class action in these circumstances results from the fact that the basic idea of a class action involves an extension of the concept of joinder of parties, since the class action form of proceeding is used in lieu of the joinder of the class members. 6 5 Much as it would be improper to dismiss all the parties who had been joined in an action under rules 19 or 20 simply because there was need to dismiss one of them, 6 so it would seem improper to dismiss the claims of an entire class simply because of the need to dismiss one of its members.
In addition, the court has the power following certification to subdivide the class and reclassify the issues as necessary to insure the adequate representation and proper protection of the interests of the which were not previously available to it. See note 105 infra. Indeed, it would not be misleading to say that the class has been joined as a separate party to the action, since the class action device is an outgrowth of the practice of permissive joinder, see note 65 infra, and since dismissal of the class aspect of the litigation leaves the repre- 65. See ED. R. Civ. P. 23(a)(1) which permits the maintenance of class actions when, inter alia, "the class is so numerous that joinder of all members is impracticable .... " Historically, "[tihe class action was both an escape from and an adjustment to the rule of joinder," since compulsory joinder would otherwise bar actions entirely where joinder of all parties would be impossible. 3B MooRE 23:02[11, at 23-72.
The kinship between class ctions under 23(b) (2) and (b) (3) and joinder procedure is further reflected in the similarity of the criteria for joinder of parties and for maintenance of an action as a class action. Rule 20(a)'s prerequisite for permissive joinder of parties that "any question of law or fact common to all [the joined parties) ... arise in the action," closely parallels rule 23(a)(2)'s requirement that there be "questions of law or fact common to the class" in a class action under rule 23.
Actions under (1967) .
66. See Fan. R. Civ. P. 20(a), which provides in part: A plaintiff or defendant need not be interested in obtaining or defending against all the relief demanded. Judgment may be given for one or more of the plaintiffs according to their respective rights to relief .... Thus, in cases where parties are joined for the sake of convenience and efficiency to both the court and the parties, it is not contemplated that the substantive rights of the joined parties should rise or fall together. See generally 7 WRIGHT & MILLER § 1652. "[Elach plaintiff's right of action remains distinct, as if it had been brought separately." Id. at 266-67.
VCol. 1974:5731
class" Therefore, if the court were to find that the dismissed representative would inadequately represent the class, it is within the power of the court to order the substitution of another representative or the subdivision and realignment of the class or its issues under the best available representation. In all class actions certified under 23 (c) (1), this procedure would seem preferable to a dismissal of the entire class action upon a finding that the named plaintiff could no longer be an adequate class representative simply because of the failure or mootness of his personal cause of action. 8
Second Approach: Stake in the Outcome as Unnecessary for Maintaining Class Action Status
The second line of cases has adopted the view that, subsequent to filing a class action, the loss to the named plaintiff of his personal cause of action should generally have no effect upon either the continued maintainability of the class action or the ability of the named plaintiff to continue to represent the class. Further support for this contention may be found in the language of rule 17 which provides that "[nlo action shall be dismissed on the ground that it is not prosecuted in the name of the real party in interest until a reasonable time has been allowed after objection for ratification of commencement of the action by, or joinder or substitution of, the real party in interest ." FED. R. Civ. P. 17(a). Thus, it might be argued that if a plaintiff has inadvertently lost his membership in the class and injustice would result from a flat dismissal of the action, then in one sense the plaintiff is simply not a real party in interest and under the requirements of rule 17 an opportunity for joinder or substitution of a real party should be provided. See 6 WRIGrr & MILLER § 1555, at 704-07.
69. The ratio decidendi of all the following cases is the same: The mere fact that a named plaintiff has lost his personal cause of action after filing a justiciable claim in conjunction with a class action is no reason to bar that plaintiff from continuing to pursue the class cause of action; therefore, notwithstanding such a loss by the named plaintiff, the class action must be allowed to continue normally. See, e.g., Roberts v. Union Co., 487 F.2d 387 (6th Cir. 1973 If the plaintiff were a member of the class at the commencement of the action and his competency as a representative of the class [were] then determined or assumed, the subsequent dismissal or mootness of his individual claim, particularly in a discrimination case, will not operate as a dismissal or render moot the action of the class, or destroy the plaintiff's right to litigate the issues on behalf of the class. Co. 73 In an en banc reversal of its earlier decision in the case, 74 the Fifth Circuit held in Huff that a class action plaintiff who had alleged unfair employment practices by his employer could not be excluded from representing the class simply because the court below had found, prior to certification, that the named plaintiff's individual claim was without merit. 75 The court of appeals did require on remand that the trial court continue to consider the validity of -the 414 (1973) . The reversal, however, did not come before the earlier circuit decision had been followed by the Sixth Circuit in Heard v. Mueller Co., 464 F.2d 190, 194 (6th Cir. 1972) . Recently, the Sixth Circuit has reversed its holding in Heard and now is in accord with the second Huff decision. Roberts v. Union Co., 487 F.2d 397 (6th Cir. 1973).
75. "As to the right of Huff to maintain the class action, this court is committed to the principle that the standard for determining whether a plaintiff may maintain a class action is not whether he will ultimately prevail on his claim." 485 F.2d at 712. Accord, Brown v. Gaston County Dyeing Mach. Co class action as it had been initially pleaded. As a part of its ensuing 23(c)(1) certification hearing on the maintainability of the class action, the trial court was directed especially to consider the plaintiff's continuing "nexus" with the class in order to allow him to continue representing it following certification. 6 Therefore, it may be inferred from the court's opinion that the class action may continue and that the named plaintiff may serve as class representative in the action, although the court would only allow him to do so as long as that "nexus" endures. On the other hand, the absence of this "nexus" would, under this view, justify the dismissal of the individual plaintiff and in all probability the class action as well. 7 To the extent that these cases may be interpreted as generally creating a right in the plaintiff to continue representing the class despite his loss of a personal cause of action, 78 this view is too simplistic. Such an interpretation of class action procedure overlooks the conditional nature of the plaintiff's right to bring and maintain a class action. Indeed, the portion of rule 23(a) which enables individuals to sue on behalf of a class is written in permissive rather than mandatory language; 79 the language of the rule itself does not appear to require that an action continue to be treated as a class action by the courts in every case where the requirements of the rule were satisfied at some previous time. Even after the court has certified that a class action is maintainable, it may alter or amend that certification before any decision on the merits has been reached; or it may require the intervention of other plaintiffs in order to serve the interests of the class or to assure the unequivocal presentation of issues in controversy. 80 Accordingly, a representative plaintiff has no absolute right to represent the class. Therefore, it cannot be asserted categorically that the cessation of a named plaintiff's individual cause of action has no effect on the maintainability of the class action or on his representative status. Moreover, it may also be the case that at certain early stages in the litigation the termination of the plaintiff's personal cause of action may properly terminate his right to pursue the class action further. 84 Both of these positions would seem to be untenable.
One argument supporting the notion of a mandatory 23(c)(1) hearing rests on the claim that the language of rule 23(c)(1) itself is mandatory. Based upon the fact that the rule states "[a]s soon as practicable after the commencement of an action brought as a class action, the court shall determine by order whether it is to be so maintained," 8 " this argument reasons that the courts must make a 23(c) (1) determination in every action brought as a class action. 8 6 However, the language of the rule is not wholly unconditional. It qualifiedly states that the determination must be made only "[als soon as practicable." 8 " Arguably, it may be impracticable in some cases for the court to undertake a 23(c)(1) determination following the loss to the named representative of his individual cause of action, and in those cases no such determination can be required. For example, when the plaintiff, having lost his personal claim, no longer desires to litigate his prior allegation of a class complaint, it may be impracticable for the court to instigate a 23(c) (1) hearing when no other 82. See La Sala v. American Say. & Loan Ass'n, 5 Cal. 3d 864, 870, 489 P.2d 1113 , 1116 , 97 Cal. Rptr. 849, 852 (1971 , which holds that a discharged class representative continues to have a fiduciary duty to the class to vindicate its rights in a judicial hearing. See also Bledsoe, supra note 29, at 461, who states: lAin outright dismissal of the entire class action or a negative ruling on a 23 (c) (1) determination because of the representative's lack of standing is not justifiable when the class has constitutional standing with respect to the challenged conduct. 83. The notion of presumptive validity results from the principle that prior to certification of the action as a maintainable class action under FED. 1. Cirv. P. 23(c) (1), the suit should be treated as a class action for purposes of dismissal or compromise. representative has presented himself to the court on behalf of the class and when the membership of the class itself is as yet unknown. Thus, it may be argued that the language of rule 23(c) (1) does mandate a formal determination of class action status, but only in those cases where such a determination is practicable. This argument is not irrefutable, since it can be argued in response that the "practicability" requirement of rule 23(c)(1) refers only to the time when the determination is to be made, and not also to the feasibility of making such a determination, but it does tend to refute the argument that the language of the rule conclusively mandates a 23(c)(1) hearing in every case. 8 Further undermining such a claim is the fact that there is little authority to support the general notion that every alleged class is entitled to a 23(c)(1) determination. The lone case which has been cited by the commentators for this purpose, Philadelphia Electric Co. v. Anaconda American Brass Co., " 0 only substantiates this position in certain situations. 0 In Philadelphia Electric the named plaintiffs filed a class action suit alleging antitrust violations by the defendants. Prior to certification, the plaintiffs and several of the defendants agreed upon a private settlement which effectively would have bound the class, since during the pendency of the action the statute of limitations had tolled."' The court held that before the settlement could be approved under rule 23 (e), notice had to be given to the class members of the proposed settlement of the action and of their right to intervene. Accordingly, prior to certification the court assumed that the class action existed, but only in a limited sense. The court stated that the action "must be assumed to be class action for purposes of dismissal or compromise under 23(e) unless and until a contrary determination is made under 23 (c) -().' ' 92 Thus it was the plaintiff's attempt to compromise the claims of the class which led the court to decide to provide notice to the absent class members in spite of the fact that no 23 (c) (1) Pa. 1969) . According to this case there must be an affirmative determination of maintainability by the court in order to relate the later validity of the class action back to the time of filing of the action. Id. at 460. Thus, the validity of a class action during the period between filing and certification is strictly conditioned upon a retroactive 23(c)(1) determination of maintainability. The holding of the earlier Philadelphia Electric case, requiring notice of a voluntary dismissal arising out of a settlement between the parties, therefore cannot be construed to create a presumption of the substantive existence of a class action itself requiring that the action proceed to certification in all cases. It is one thing to afford a potential class cause of action the protection of certain present procedural safeguards, but it is quite another to attempt to justify a claim of the actual existence of a cognizable class cause of action between filing and certification simply on the basis of certain safeguards afforded the asserted class because of the possible future finding that such an action exists. Thus, a notion of presumptive validity cannot be used to validate the very existence of a class cause of action prior to certification such as one must justify in order to entertain a class action independent of any continuing private causes of action before the court.
96. The court stated: "Under these circumstances, it is imperative that no final result be achieved as to any party without notice to those potentially affected thereby. Supp. 915, 917 (D. Del. 1966) .
It is generally understood that rule 23(e) applies only to voluntary dismissals by the plaintiff, and not to dismissals by the court either for lack of jurisdiction or because Vol. 1974:5731 a 23(c)(1) determination would not be an essential exercise in those situations.
Both the assertion that the plaintiffs' rights to a 23 (c) (1) determination are unconditional and the related view that an action in favor of the class may, merely on the basis of the pleadings, be presumed to exist prior to the certification of that action are deficient. As was observed above, 9 8 for the court to continue the proceeding on behalf of an unrecognized class of plaintiffs beyond the named plaintiff's loss of his individual cause of action usually would violate the case or controversy requirement of article IlI of the Constitution." 9 During the period between filing and certification, a class action is supported solely by the pleadings, which may or may not have a foundation in fact compatible with the requirements of rule 23(a) and (b). Since the class has not yet been found to exist by the court, it is merely thought or assumed to exist hypothetically for the limited purpose of enabling the plaintiff to prove its actual existence. 100 If, subsequent to filing the action, the plaintiff's cause of action is lost, there is no longer any actual party before the court with a claim against the defendant. The representative no longer has a claim, and the class, since it has not yet been actually recognized, cannot yet support an action before the court. Indeed, the posture of the action at this point is not significantly different from that in O'Shea v. Littleton,' where the presence of a presently unaggrieved representative seeking to vindicate the rights of an allegedly aggrieved, but unrecognized class, was held distinctly to be violative of the case or controversy requirement. In either case it of non-compliance with the requirements of rule 23, or after a decision on the merits. The doctrine of mootness is tied to the concern that once a plaintiff loses his right to relief the court, in effect, will be rendering an advisory opinion if it continues since no actual controversy is before it. But this reasoning does not apply in the class action context, because the fact that some members of the class no longer are subject to the alleged discrimination does not destroy the existence of a controversy between defendant and the remaining class members. 100. See Moss v. Lane Co., 471 F.2d 853, 855 (4th Cir. 1973 ). Prior to certification, the class is only a denominated or putative class rather than an independent entity before the court. See would be an act of judicial overreaching and solicitation to assert or retain jurisdiction over a class action which an unaggrieved party seeks to champion. 102 Accordingly, if a class representative loses his personal cause of action prior to the entry of a court order of certification, the court would appear to be barred by the holding in O'Shea from further entertaining the class action.
In sum, neither the approach represented ,by the Spriggs, Watkins, and Norman line of cases," 0 3 which too readily rejects the individually unsuccessful named plaintiff as a continuing representative of the class, nor the opposite approach used by the Huff and Moss line,' 0 4 which allows the continuing representation by such a party even in the absence of a certified class, is wholly satisfactory for dealing with the problem created by the class representative's loss of his individual cause of action after a related justiciable class action has also been filed.
THE CASE FOR A BIFURCATED APPROACH
Both of the approaches encountered above operate on the premise that the question concerning the continuation of class action status following the representative's dismissal can be answered in a single proposition of one sort or another. The first line of cases found that the dismissal of the named representative logically entails the dismissal of the entire action. The second view held that the maintainability of class actions must be determined without regard to the subsequent dismissal of thenamed representative by looking to whether the action was maintainable as a class action at the time of filing and, in some cases, by considering further the representative's continuing "nexus" with the class. The various difficulties encountered by both of these approaches can be avoided by dividing the judicial inquiry into two distinct and unrelated questions. First, at the time when the plaintiff lost his personal interest in the class, had a legally recognized class action come into existence? And second, if, one 'had, who should henceforth represent it?
One indication that the continued maintainability of a class action and its proper representation are logically separable issues is the fact that as the litigation advances the class becomes entitled to specified protective safeguards and acquires certain rights which are independent of the posture of the class representative. 10 5 In order to know the im-pact which a plaintiff's dismissal will have upon a given class action, it may therefore be necessary to know the status of that action at the time of the dismissal. If the class action has been certified by the court, then the hurdle of nonjusticiability following dismissal of the representative's claim can be overcome by asserting the separate legal existence of the class before the court wholly independent of the representative plaintiff.
10 6 On the other hand, the question of who should continue to represent that class must be answered through a consideration of the representative's continuing ability fairly and concretely to present and pursue the action of the absent class members. This is a question which is separate from the question whether a valid class action continues to exist.' 0 7 Thus, in practice, it should not be enough to show that the individual plaintiff no longer has a cause of action in his personal capacity in order to justify dismissing the class action. Nor should it suffice to assert the continuing maintainability of the class action in order to justify allowing the original plaintiff to continue to represent it. Further consideration of the criteria involved in determining the existence of a recognizable class action and the adequacy of representation is necessary in order to develop an analytical framework for dealing consistently with these problems.
When is a Class Action Recognizable As Such?
To answer the question whether the class action itself should be allowed to proceed despite the loss by the class representative of his individual cause of action, one must first answer the question: when has a class become a class? This question must be asked with respect to to three time periods: (1) when the plaintiff loses his individual right to sue before the filing of the class action, (2) when the loss occurs between the filing of the action and the order certifying the action as a class action, and (3) after certification. Written opinions concerning dismissals falling in the first and last time periods appear less frequently than those which concern dismissals occurring in the second, the latter being considerably harder to deal with. the right to be protected generally as the court deems necessary. This right includes, but is not limited to, notice advising class members of their right to present individual damage claims, notice of proposed modifications in the action, and the opportunity to express disapproval of the representation of the class, or to intervene in the action personally. See generally 7A WhIGHT & MILLER § 1793.
106. See note 64 supra. 107. These conclusions are supported by the fact that parties plaintiff may generally intervene in, exchange representative roles in, or sever connections with a class action and still leave that particular action in progress. See generally FED. R. Civ. P. 23(d).
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On the one extreme, if a plaintiff has lost the ability to allege personal injury prior to filing the class action, it is clear that he cannot bring a justiciable cause of action either on behalf of himself or his class. 108 Therefore, the problem of continuing class action status following the discovery of such a loss should not arise at all. Likewise on the other end of the procedural scale, when the plaintiff's dismissal occurs following a 23(c)(1) decree, -this development should not affect the continued existence of the class action. Here the class action has been judicially determined to be maintainable, and an aggrieved class apart from the representative has been found to exist. 0 9 Thus, the only problem confronting the court in this situation is securing adequate representation for the action. Concerning the interim time period between the filing and the certification of the action, it has already been argued that to continue to entertain a class action once the representative plaintiff has lost his individual cause of action would violate the case or controversy requirement of article I.110 The action is not justiciable and the court may not assert jurisdiction over it. It follows then that the issuance of a 23(c)(1) certification provides a primary line of demarcation between those actions which can continue to exist after the dismissal of the individual representative and those which cannot.
In certain exceptional circumstances, however, it can persuasively be contended that class actions which have not yet been found maintainable under 23(c)(1) at the time of the dismissal of the representative's cause of action should nevertheless be found to be recognizable and thereby be permitted to continue.
The first exception recognizes that there may be situations in which, if the class action were to be dismissed prior to certification due to the mootness of the class representative's claim, it would be unlikely that the claim of the class ever could be adjudicated. Freeman, 469 F.2d 1159 (9th Cir. 1972 . In Rivera, the class representative sought to challenge on behalf of herself and all others similarly situated the constitutionality of a statute which allowed the detention of juveniles for up to 72 hours without a judicial hearing. It is clear that the state could successfully avoid any challenge to this statute by promptly releasing any detainee who sought to assert in a class action the unconstitutionality of this statute. Once the detainee had been released, the relief which he had personally sought would have been obtained, and his cause of action would become moot. If the mootness of each representative 's Vol. 1974:573] be the case if the defendant were to attempt to avoid class litigation by mooting the claim of any class representative who files a class action against him without mooting the claim with respect to the rest of the class. 11 If the courts were willing to dismiss class actions as a result of such tactics, the defendant could successfully preclude the class from ever receiving an adjudication of its case on the merits by defeating seriatim each representative's cause of action. 11 In order to avoid this sort of evasion of justice, the courts should depart from a strict adherence to the case and controversy requirement and permit the class action -to continue whenever it appears that the class action as pleaded would continue to assert a redressable claim under adequate representation.
In the second type of exceptional case, when the plaintiff's individual claim is defeated during a period of undue and avoidable judicial delay in certifying the class action, the harm to the aggrieved class caused by the resultant dismissal of the class action 1 4 may be remedied by determining the maintainability of the class action based on the facts as they existed at the time the determination should have been made."" While it has never been specified how extensive the precertification hearings ought to be, rule 23 (c) (1) See, e.g., La Sala v. American Say. & Loan Ass'n, 5 Cal. 3d 864, 873, 489 P.2d 1113 , 1118 , 97 Cal. Rptr. 849, 854 (1971 where the court states:
If other borrowers bring a class action, [defendant] may again waive as to those representative borrowers, and again move to dismiss the action. Such a procedure could be followed ad infinitum for each successive group of representative plaintiffs. If defendant is permitted to succeed with such revolving door tactics, only members of the class who can afford to initiate or join litigation will obtain redress; relief for even a portion of the class would compel innumerable appearances by individual plaintiffs. Yet the function of the class action is to avoid the imposition of such burdens upon the class and upon the court. 114. See note 62 supra. 115. Somewhat similar treatment of a class action has been advocated where certification has been unavoidably delayed. It has been argued that in this situation the action should be treated as if it had already been certified, at least for purposes of dismissal or compromise, until the court can make its decision concerning the maintainability of the class action. 7A WRIGHT & M=R § 1785, at 130-31. The most likely reason for this recommended treatment is to protect the putative class by requiring notice to potential class members of attempts to dismiss or compromise the class action in a way which would jeopardize the rights of the class members to seek further relief against the defendant in the future. See notes 96, 97 supra and accompanying text.
116. FED. R. Civ. P. 23(e)(1). See notes 85-88 supra and accompanying text. This has been interpreted to mean "the earliest pragmatically wise moment." Berman v. Narragansett Racing Ass 'n, 48 F.R.D. 333, 336 (D.R.L 1969) . [Vol. 1974:573 hearings to be conducted to probe into the merits of the individual plaintiff's cause of action before reaching a 23(c)(1) determination, 117 or if there is undue delay for other reasons, the grounds may be laid for legally recognizing the class action retroactively to the time when maintainability should have been determined."' A possible third exception could arise when the action as filed constitutes a "perforce"'' 9 class action. Certain ,types of actions may be class actions by their very nature due to the fact that the character of the defendant's conduct necessarily affects a certain class as a class.' 2° It may therefore be possible to recognize those actions as constituting class actions at law from the point of their inception, for whenever an action is a class action of necessity, it will always be "practicable" to certify the action as soon as it is -filed.' 2 ' 117. Huff v. N.D. Cass Co., 485 F.2d 710 (5th Cir. 1973); Moss v. Lane, 471 F.2d 853 (4th Cir. 1973) ; Brown v. Gaston County Dyeing Mach. Co., 457 F.2d 1377 (4th Cir.), cert. denied, 409 U.S. 982 (1972 .
118. This exception would have provided alternative grounds for the results reached in Huff and Moss, see notes 71-77 supra and accompanying text, since in such cases the lower court had refused to certify the class action until after the plaintiff's individual cause of action had been thoroughly examined to see whether it was likely to succeed.
119. See Jenkins v. United Gas Corp., 400 F.2d 28, 33 (5th Cir. 1968); Callier v. Hill, 326 F. Supp. 669, 673 (W.D. Mo. 1970) .
120. For example, discrimination based upon racial or ethnic classifications as well as most other forms of discrimination by definition imply discrimination against a group of persons as a group; see Hall v. Werthan Bag Co., 251 F. Supp. 184, 186 (M.D. Tenn. 1966) . Similarly, abuse of political power logically entails the abuse of the rights of some political body. Not all actions, however, brought as class actions would be perforce class actions. For example, the construction of a highway does not necessarily entail offending the rights of citizens, even though on some occasions highway construction may deprive an identifiable class of people of certain rights to an undefiled environment. See Nolop v. Volpe, 333 F. Supp. 1364 Supp. (D.S.D. 1971 .
Under this conceptualization, a perforce class action was explicitly recognized as such in Jenkins v. United Gas Corp., 400 F.2d 28 (5th Cir. 1968 ), but not in Callier v. Hill, 326 F. Supp. 669 (W.D. Mo. 1970 . See also Johnson v. Georgia Highway Express, Inc., 417 F.2d 1122 (5th Cir. 1969 Hall v. Werthan Bag Corp., 251 F. Supp. 184 (M.D. Tenn. 1966) .
The suggestion has also been made that certain aspects of the substantive law have come to embrace class concepts and that the substantive law now recognizes class causes of action where offenses against the public have occurred through various abuses of collective powers. Examples of such offenses have been cited in both the antitrust and consumer protection areas. See Hazard, The Effect of the Class Action Device upon the Substantive Law, 58 F.R. D. 307 (1973) . Such class actions could also be designated as perforce class actions.
121. This exception would permit the result in several cases, predominantly Title VII actions, which have allowed a class action to continue, despite the dismissal of the named plaintiffs personal action, by proceeding on the grounds that the class per se has a legal cause of action. See, e.g., Reed v. Arlington Hotel Co., 476 F.2d 721 (8th Cir.), cert. denied, 414 U.S. 854 (1973) To summarize, a class is not a class until it has been recognized in fact or is recognizable at law. Thus, an alleged class action should not be allowed to continue following the dismissal of its named representative unless the class action has either been certified under 23(c)-(1) or one of these three types of exceptional circumstances is present.
The Ability of a Discharged Representative to Continue Representing the Class Action
Independent of the question whether the class action can continue is the question of who should represent it. Many legal concepts have figured into analyses of this question, but none of them has proved to be particularly satisfactory. One of the most baffling aspects of the problem is the fact that the rule does not clearly define the standards by which the named representative's capacity and right to represent the class should be determined. action 23 or when it precedes certification but the action is allowed to continue, because under one of the three exceptions dismissal of the named plaintiff's cause of action prior to certification does not also entail dismissal of the class aspect of the action.1 2 4
Under these circumstances, adequacy of representation remains as a distinct issue for the court to consider independent of the question of whether the class action should be allowed to continue. 125 In so doing, the court may either adjudge the adequacy of -the plaintiff's representativeness from a direct examination of all the facts and circumstances of the particular case, 126 or it may attempt to utilize certain other legal concepts as touchstones of adequate representation. Three such concepts have been used most commonly as indicia of adequate representation, namely, class membership, standing, and typicality. However, none of these criteria can be supported by the plain language of the rule as being necessary for a named plaintiff to be an adequate representative. Further, it is submitted that such concepts are simply inappropriate for resolving the question of adequacy of representation as it arises in these contexts.
Membership in the Class. Rule 23 states that " [o] ne or more members of a class may sue or be sued as representative parties on behalf of all . . ,,'2. Therefore, it has been stated that membership in the class is a required characteristic of the class representative. 2 s The caveat has thus been implied that dismissal of the individual plaintiff's claim operates to terminate membership in the class and, by the same token, the capacity to sue on its behalf. Based upon this reasoning, the Supreme Court in Hall v. Beals 29 held that plaintiffs who had not personally suffered under the state residency laws whose constitutionality -they sought to challenge in a class action could not represent the class of voters who had. Recent authority, however, has rejected the dictum that current or continuing membership in the class is a required trait of the class representative under rule 23, so long as the named plaintiff held a definable membership in the class he seeks to represent at the time the action was filed. 80 Hall v. Beals, it is argued, does not contradict this position since the plaintiff in that case was never a member of the class.' 3 ' Therefore, it cannot be cited for the proposition that a plaintiff cannot represent a class if he was once a part of that class.
Rule 23(a) lists four prerequisites to a class action. 8 2 It does not indicate that "membership" in the class per se should be treated as a fifth prerequisite to the class action. Indeed, it does not even define what is meant by class "membership." The apparent reason for this is that, prior to a final decision on the merits of the case, membership in the class is strictly a factual matter which can only be determined with reference to the definition of the class as drafted and proposed by the plaintiff himself. Actual legal membership in the class cannot specifically be determined until judgment is entered in the action brought as a class action, since it is at that time that the court determines who is entitled to share in the relief obtained by the representative. 1 3 Therefore, lack of membership in the class cannot ba used as a meaningful index for ascertaining the ability of a dismissed representative to serve as a named party to a continuing class action.
Typicality. Although it is clear that an individual plaintiff may be no longer "similarly situated" with the class after the termination of his personal cause of action, this does not also necessarily imply that such a plaintiff has failed to raise claims typical of those of the class under rule 23(a)(3) and that he may therefore no longer represent the action on behalf of the class.' In deciding whether the personal claims which the plaintiff has raised are "typical claims," one should not look predominately to the validity of those allegations or to the likelihood that the representative will be successful in proving them, but primarily to their substance. 135 If the allegations of the representative are fundamentally those which the members of the class -themselves would raise, then the prerequisite of rule 23(a)(3) would appear to be fully satisfied regardless of whether the representative's personal claim is subsequently lost. Therefore, the provision requiring the existence of typical claims in the action also would not tend to subvert the ability of a representative who has lost his personal cause of action to adequately protect or promote those claims on behalf of the class.' 3 6
Standing. Some cases have relied heavily upon a finding of a plaintiff's lack of continued standing with respect to his personal claim as a justification for finding that he has become an inadequate representative of the class and that he is therefore no longer capable of maintaining the class action.' 37 Thus, the Third Circuit has ruled that a "plaintiff who is unable to secure standing for himself is certainly not in a position to 'fairly insure the adequate representation' of those alleged to be similarly situated."' 3 As a general principle of law, however, the assertion that adequate class representation cannot be provided by a plaintiff who is unable to retain his personal standing in the action lacks merit.
Wherever representative actions are involved, it may be argued that the concepts of standing and personal stake are not coextensive and that the absence of a personal stake in the action on the part of the representative may not entail a loss of standing simpliciter 3 9 Ac- cordingly, it has been held that the representative of a class action need not retain a personal stake in the outcome of the action in order to satisfy the standing requirement, so long as he can provide competent representation of the controverted issues raised by the class action.
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This accords with the fact that rule 23(a)(4) makes no mention of standing or personal stake, but speaks only of an ability to provide "fair and adequate" representation as an essential attribute of a class representative. 141 Since the concept of standing itself is broad enough to encompass the recognition of a party's right of access to the federal courts as a representative of other persons' interests, 142 a class representative may be said to have standing by virtue of his fulfillment of the role of a representative party. Therefore, to argue that a plaintiff may not represent a class action simply because he lacks standing is to engage in a tautology, since one cannot conclude that a party lacks standing to continue to represent the class until one first ascertains whether that party would be an adequate representative. Whether that party occupies the role of a recognizable representative is the precise question that was to be answered by reference to the requirement of standing to represent the class. Thus, the concept of standing cannot be appealed to as a bar against the plaintiff's right or ability to represent a class action where the status of being an adequate representative is one of the elements of the very concept of standing.
Standing primarily requires an assurance of adversity between the parties present to an action in order to avoid the issuance of advisory (school board raising the rights of school children). Concerning competency to sue in a representative capacity on behalf of corporations and others, see C. WwuHT (1953) , where the Court provided an alternative analysis by holding that the principle of standing is linked to a court-developed rule of self-restraint which should not be applied where it would be difficult for the persons whose rights are asserted to present their grievance before any court. In Barrows a white defendant was allowed to assert the rights of all blacks against an unconstitutional racially restrictive covenant, thus presenting a situation not unlike a conventional 23 (b) (2) class action challenging the unconstitutionality of state action or seeking an injunction on behalf of a specific class. Thus, representatives may either be thought to satisfy the standing requirement themselves or else the doctrine of standing is arguably inapposite under the foregoing argument that restraint should not be applied so long as representation of an adverse claim is adequate. interests on the part of the individual representative,'° and the representative's ability to protect the rights of the class under the requirements of due process.: 51 In addition, a "nexus" may arise from the fact that the plaintiff had a recent and relatively thorough personal association with the situation out of which the cause of action has arisen, 152 and that he was individually affected by the actions of the defendant alleged in -the class action, at least to some significant extent. It is also possible that the continuing ties which the plaintiff and his attorney share with the class' community may be treated as material factors in some cases. In any event, it is not required that the "best" representative be produced in order to insure "adequate" representation of the class action,' 5 8 and this promises to be especially true when social or economic factors would make it difficult for other representatives to step forward to assume the leadership of the class. Therefore, the decision whether the named plaintiff should be allowed to continue to serve as the representative of the class in a viable class action despite his individual dismissal from the action should rest upon the trial court's conclusion as to whether factors such as those discussed above are present in sufficient number and degree to establish this continuing "nexus" between the named plaintiff and the class.
CONCLUSION
As long as a class action procedure is available under the Federal Rules of Civil Procedure, federal courts will be confronted with problems stemming from the inevitable disparity of individual characteristics existing among the members of the class. This type of problem is 32 (1940) . Due process demands a fair and adequate hearing concerning the claims of the class. Criteria which the courts may take into consideration in determining whether due process will be assured under the representation of the named plaintiff include the following: (1) the ease with which the case may be decided in terms of legal argument, Wymelenberg v. Syman, 54 F.R. D. 198 (E.D. Wis. 1972) ; (2) how difficult it would be for other members of the class to initiate another action de novo, Craddock v. Hill, 324 F. Supp. 183, 189 (W.D. Mo. 1970) ; (3) how urgent the need for relief appears to be, and whether any self-initiated conciliatory measures by the defendant have changed the underlying motivation sustaining the class action, Caplin v. Oak, 356 F. Supp. 1250 Supp. (S.D.N.Y. 1973 As the problem has arisen in several contexts, the federal courts have come to handle the issue in two mutually exclusive ways, following the prima facie attractiveness of two separate propositions: first, that a class action cannot be brought by a person who is not a member of .the class, and contrariwise, that a class action over which the federal courts have jurisdiction may not be deprived its day in court merely because the named representative is no longer capable of personally participating in the class judgment. It has been argued that these basic statements are not fundamentally irreconcilable, once their precise meanings have been developed and correlated with two distinct questions concerning, first, the existence of, and second, the representation of class actions. These two questions have been shown to be logically independent of one another, since the fact that adequate representation can be assured does not necessarily imply the underlying existence of a viable class action, nor can a dismissal of the named representative terminate the rights of a class to a class adjudication once it has been (or has some exceptional right to be) properly constituted under a rule 23(c)(1) court certification. Therefore, only on the fulfillment of the separate conditions that the class action has been recognized (or is recognizable) under 23(c)(1) and that the class plaintiff continues to manifest a relationship with the class capable of insuring its adequate representation should a class action plaintiff be allowed to continue in his representative status following the dismissal of his personal cause of action.
154. The dissent in O'Shea v. Litfleton, 42 U.S.L.W. 4139 (U.S. Jan. 15, 1974), is clearly correct when it points out that the oft-quoted line to the effect that a plaintiff cannot represent a class of whom he is not a member, Bailey v. Patterson, 369 U.S. 31, 32-33 (1962) , see text accompanying note 43 supra, is dictum and that the issues presented in this Comment have never been squarely confronted on any other occasion.
The upshot is that one crucial issue [concerning the existence of a case or controversy in the absence of an actionable personal claim by the named plaintiffs], on which the Court makes this case turn has not been decided by the Court and was never argued here. At the very least we should have a fulldress reargument on that point. 42 U.S.L.W. at 4145. It is suggested that "that point" embraces not one, but two crucial issues, namely, the existence of a recognizable case or controversy before the court and the independent ability of the plaintiff to represent it.
